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THE IMPORTANCE OF DIALOGUE:
GLOBALIZATION AND THE INTERNATIONAL
IMPACT OF THE REHNQUIST COURT*
The Honourable Claire L'Heureux-Dub6t
I. INTRODUCTION

Just over ten years ago, shortly after William Rehnquist became Chief Justice
of the United States Supreme Court, leading British barrister Anthony Lester, Q.C.
(now Lord Lester of Herne Hill) wrote about the growing "overseas trade" in the U.S.
Bill of Rights. He noted that:
[The Bill of Rights is more than an historical inspiration for the creation of
charters and institutions dedicated to the protection of liberty. Currently, there is
a vigorous overseas trade in the Bill of Rights, in international and constitutional
litigation involving norms derived from American constitutional law. When life
or liberty is at stake, the landmark judgments of the Supreme Court of the United
States, giving fresh meaning to the principles of the Bill of Rights, are studied with
as much attention in New Delhi or Strasbourg as they are in Washington, D.C., or
the State of Washington, or Springfield, Illinois.1
Lord Lester observed that there were many positive aspects of this American
influence-but he also remarked that the U.S. Supreme Court was not considering
the judgments of the courts that were referring to it, and suggested that this failure
was a loss for American jurisprudence, and for the development of human rights
around the world.'
I have been asked to speak about the international impact of the Rehnquist
Court. This presumes a process where the American court is the one that puts
forward ideas and interpretations, which are then picked up by others around the
world., Considering only the international impact of the Rehnquist Court, however,

QuIST COUR. FAREwEUAO uE OLD ORDER INuE CoURT? (Bernard Schwartz, ed.
* Copyright ©THEHR
Oxford University Press, 1999 forthcoming). This remark is a revised and expanded version of the presentation,
delivered at the Rehnquist Court Conference at the University of Tulsa College of Law on Sept. 18, 1998.
t PuisneJustice, Supreme CourtofCanada. Iwould like to thank my law clerk, DavidWright, for his exceptional

contribution to the preparation of this paper. I would also like to thank my former law clerk, Stdphane Perrault, for his
research and suggestions.
1. Anthony Lester, The Overseas Trade in the American Bill ofRights, 88 CoLYM. L. REv. 537,541 (1988).
2. Seeid.at561.
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fails to take into account the possibility, as suggested by Lord Lester, that Americans
could be influenced by others, and that impact or influence could work both ways.
Since William Rehnquist was sworn in as Chief Justice, and since Lord Lester
wrote about the isolation of the U.S. Supreme Court, tremendous changes have taken
place in the world at large, and in the judicial world, and issues have arisen which
have affected both the process of judging, and the nature of the relationship between
courts in differentjurisdictions. Therefore, the question of where the Rehnquist Court
is situated internationally cannot be discussed adequately by examining only its
impact on the rest of the world. We must also consider its place in the increasingly
internationalized legal world, particularly in the field of human rights. To do so
requires an understanding of the changed nature of interactions between judges in
different jurisdictions, the changing ways courts consider each others' judgments, and
the role of the Rehnquist Court within the new global judicial community.
Il. GLOBALIZATION OF THE JUDICIAL WORLD

In recent years, tremendous changes have begun to make their presence felt in
various areas of human life. In our homes and personal lives, rapid advances in
technology have been gradually changing our daily activities-from the way we carry
out household tasks to the options we have for entertainment. In the field of
education, the explosion of informationhas revolutionized the way we learn, research,
and communicate our findings. The lowering of trade barriers and the creation of
global "markets," in particular, have caused tremendous changes in economies
throughout the world, and in the process have affected everything from the
availability of jobs and the types of work available, to working conditions and
standards, to the way products are marketed and corporations are organized. The
explosion of technology, and the development of medicine and science have brought
new issues onto the legal and political table such as the regulation of cyberspace,
mapping of the human genome, and DNA testing. At the same time, social issues
such as assisted suicide and abortion have created new debates around the world. In
short, developments in recent years have brought new global links and connections
in diverse areas of societal life.
What is often given less attention in the legal community is how globalization
is also occurring in the process of judging and lawyering, and how growing
international links and influences are affecting and changing judicial decisions,
particularly at the level of top appellate courts throughout the world. More and more
courts, particularly within the common law world, are looking to the judgments of
other jurisdictions, particularly when making decisions on human rights issues.
Deciding on applicable legal principles and solutions increasingly involves a
consideration of the approaches that have been adopted with regard to similar legal
problems elsewhere.
This development is a tremendous change from the way judicial influence
between jurisdictions occurred in the past, when colonial powers such as Britain and
France were the most influential, and to many, the only acceptable sources of foreign
https://digitalcommons.law.utulsa.edu/tlr/vol34/iss1/2
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authority on most matters. In the fields of human rights and constitutional principles,
the United States often had a similar influence. However, as courts look all over the
world for sources of authority, the process of international influence has changed
from reception to dialogue. Judges no longer simply receive the cases of other
jurisdictions and then apply them or modify them for their own jurisdiction. Rather,
cross-pollination and dialogue between jurisdictions is increasingly occurring. As
judgments in different countries increasingly build on each other, mutual respect and
dialogue are fostered among appellate courts. Judges around the world look to each
other for persuasive authority, rather than some judges being "givers" of law while
others are "receivers." Reception is turning to dialogue.
A. Reception
Reception of other courts' decisions in a broad sense, has been the experience
in Canada, as in many other former colonies, throughout our history.3 The Canadian
Supreme Court was bound by the decisions of the Judicial Committee of the Privy
Council in London until the abolition of appeals to that body in 1949. For the
common law provinces, as for other British colonies, the principle of uniformity of
the common law ensured that the solutions adopted in Britain would be those applied
elsewhere. The common law was as declared by the House of Lords and the Privy
Council, in Britain, and their cases were applied by colonial courts throughout the
world.4 Even as the formal bonds of colonialism were loosened, and adherence to
these decisions was no longer necessary, the influence of British jurisprudence on
Canadian courts remained strong. American decisions were sometimes considered,
as well, although they were not binding authority. To be sure, Canadian courts
examined American decisions much more frequently than American courts considered
Canadian decisions. The use of American precedents increased as our country
5
developed.
In the province of Quebec, which has a civil law system, a similar one-way
process occurred. Though there was no colonial link with France, French authors and
decisions were examined far more frequently in Quebec than Quebec authors or
decisions were examined in France.6 In addition, the common law was examined,
discussed, and sometimes followed far more often in civil law cases than Quebec

3. See H. Patrick Glenn, The Use of ComparativeLaw by CommonLaw Courtsin Canada,in CONEMPORARY
LAw/DgorrCoNm4soRAN 85 (Canadian Comp. Law Ass'n &Qurbec Soc'y of Comp. Law eds., 1994) (discussing
the use of foreign decisions by Canadian common law courts).
4. See PmER W. HoUG, CONSlIUUONALLLAw oF CANADA 30-31 (3d ed. 1992).
5. See Gerard V. La Forest, The Use ofAmerican Precedentsin CanadianCourts, 46 Ma. L. REV. 211,212-13
(1994).
6. See Pierre-Gabriel Jobin, L'Influence de la Doctrine Frangaise sur le Droit Civil Quibicois: Le
Rapprochementet l'lloignement de Deux Continents, 2 REvuE INERNAmONALE DE DRorr COMPAR 381 (1992)
(discussing the influence of French doctrine in Quebec).
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decisions were considered elsewhere.' In general, until recently, influence always
went one way-the reasoning of some jurisdictions was applied by others.
As the bonds of colonialism loosened, the prominence of American
jurisprudence grew throughout the world. This is particularly true in the field of
constitutionalism and human rights. The very concept ofjudicial review of legislation
in accordance with guaranteed rights originated in the U.S. Supreme Court, in the
classic case of Marbury v. Madison.8 As one of the pioneer rights documents, and
the first to be interpreted and given meaning by the judiciary, the U.S. Bill of Rights
had a long history that made it natural for other countries to look to its text and
interpretation when drafting and interpreting their own constitutions and human rights
protections.9 For example, the language of the Indian Constitution of 1950 borrowed
heavily from the American document, to the point where, according to Professor
Tripathi, "almost every important fundamental right which was included in these
drafts and which finally became a part of the Constitution of India has its counterpart
in the United States."'" This process took into account not only the textual wording
of American provisions, but also interpretations of them by the American courts. In
some cases, where the drafters of the Indian provisions believed modified wording
would better reflect the interpretation of the Constitution by the U.S. Supreme Court,
they changed the language to reflect the approach of the Supreme Court." American
influence on constitutions all over the world was considerable.' 2
In Canada we have also experienced heavy American influence on the
development of human rights protections. Although the wording of the Canadian
Charterof Rights and Freedoms'3 is arguably less influenced by the U.S. Bill of
Rights than by international human rights instruments, the American influence can
be seen in certain sections of the Charter.4 Even before the courts developed
extensive Charterjurisprudence, Canadians looked southward for inspiration on its
meaning and interpretation. Immediately after the passage of the Charterin 1982,
scholars compared and contrasted its language with that of the American Bill of

7. See generallyJohn E.C. Brierley, Bijuralismin Canada,in COImmIoRARYLAW/DROrrCONT/mORA1N 22,
at 39-43 (Canadian Comp. Law Ass'n & Qu6bec Soc'y of Comp. Law eds., 1990); Jobin, supranote 6. See also
Glenn, supranote 3 (discussing the increasing use of civil law decisions in common law courts).
8. 5 U.S. (1 Cranch) 137 (1803).
9. See Anderzej Rapaczynski, BibliographicalEssay: The Influence of U.S. ConstitutionalismAbroad, in
CONSTIUnONAISM AND RIGHTS: THE INFLUENcE OF THE AMERICAN CONST UnON ABROAD 405 (Louis Henken &
AlbertJ. Rosenthal eds., 1990) [hereinafter CONtmuoNAusMANDPrMs] (discussing the influence of the American
constitution on drafters and interpreters of other constitutions); William J.Brennan, Jr., The Worldwide Influence of
the UnitedStates Constitutionas a Charterof HumanRights, 15 NOVA L. REV. 1 (1991); Lester, supra note 1; see
also AMeruCANCortssrrunONUsMABROAD (George Athan Billias ed., 1990); CONSMnONAUSMANDRIGMS, supra;
CONSIn'UnONALUSMINASW AS:ANVIEWSOFThEAMEtUCANIN-LmNCE(Lawrence Ward Beer ed., 1979) [hereinafter
CONMTIONAUISM INAStA].
10. P.K. Tripathi, Perspectives on the American ConstitutionalInfluence on the Constitution of India, in
CONSMIIrONAISM INAsIA,supra note 9, at 59, 80.
I1. See id.
12. See Alejandro M. Garro et al., The Influence Abroadof the United States Constitutionon JudicialReview
and a Bill ofRights, 2 TaP. INT'L AND COMP. LJ.59(1987-88).
13. CAN. CONST. (Constitution Act, 1982) pt. I (Canadian Charter of Rights and Freedoms).
14. Id. §§ 7, 10-14; see Peter W. Hogg, Canada'sNew CharterofRights, 32 AM. J.COMP. L.283 (1984).
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Rights for indications of how the Chartershould be interpreted, focusing on both the
similarities and the differences in the two documents. 5
The courts, particularly the Supreme Court of Canada, have followed this lead.
In elaborating the rights and freedoms in the Charter,our Court frequently has turned
to American jurisprudence on the Bill of Rights. Though other international sources
are also used, especially judgments of the European Court and Commission of
Human Rights, American jurisprudence was most prominently used, particularly in
the early years.
Our court has used this jurisprudence in a number of ways. First, in setting
forth principles of interpretation for the Charter,the Canadian Supreme Court has
been heavily influenced by those of the U.S. Court. 16 General statements of principle
and approach taken from U.S. cases have been an important influence on our Court's
approach to all the rights enumerated in the Charter.Second, judicial interpretations
of specific rights in the U.S. Bill of Rights have been considered in determining the
equivalent interpretations of Canadian rights. American jurisprudence on rights like
freedom of religion, due process guarantees, and free speech have been considered by
our court in giving meaning to these guarantees and in developing legal tests to
determine whether they have been violated. 7 Examining how American courts have
viewed the purposes of the rights guaranteed in the Bill of Rights, as well as
considering the successes and failures of various approaches to those rights, have
provided important background with which to approach our definitions of the rights
in the Charter.Third, we have considered American solutions to particular problems
before ruling on the same issues. This has given us the advantage of wisdom in areas
including the constitutionality of restrictions on abortion, 8 hate speech,' 9 and
publication of court proceedings," to name just a few.
Fourth, the rights guaranteed under Canada's Chartermay be infringed by the
government if the law is "demonstrably justified in a free and democratic society."'"
Our courts have held that one factor in making this determination is examination of
experience and practice in other free and democratic societies. 2 As a neighbouring
country, with values similar in some ways to our own, America's statutes and
jurisprudence have played a prominent role in this comparison of foreign approaches.
In all these ways, Canada, like many other countries, has looked to the United

15. See, e.g., Paul Bender, The CanadianCharterofRights andFreedomsand the United States Bill ofRights:
A Comparison, 28 McGILu L.J. 811 (1983); Hogg, supra note 14; Walter S. Tarnopolsky, The New Canadian
CharterofRights andFreedomsas Comparedand Contrastedwith the American Bill ofRights, 5 HUM.RIS.Q. 227
(1983).
16. See Christopher P. Manfredi, The CanadianSupreme Court andAmerican JudicialReview: United States
and the CanadianCharterofRights and Freedoms,40 AM. J. CoMP. L. 213,214-18
ConstitutionalJurisprudence
(1992); see also Hunter v. Southam [1984] 2 S.C.R. 145 at 156 (Can.).
17. See, e.g., R. v. Big M Drug Mart, [1985] 1 S.C.R. 295 (Can.); Ford v. Qu6bec, [1988] 2 S.C.R. 712 (Can.);
R. v. Oakes, [1986] 1 S.C.R. 103 (Can.).
18. See R. v. Morgentaler [1988] 1 S.C.R. 30 (Can.).
19. See R. v. Keegstra [1990] 3 S.C.R. 697 (Can.).
20. See Edmonton Journal v. Alberta (A.G.) [1989] 3 S.C.R. 1326 (Can.).
21. Charter,supranote 13, §1.
22. See, e.g., Lavigne v. Ontario Pub. Serv. Employees' Union [1991] 2 S.C.R. 211,298 (Can.).
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States as a pioneer when formulating its own human rights jurisprudence. We have
not always or even usually followed the U.S. approach. Two examples among many
lie in the areas of hate speech and mandatory contributions to unions for political
purposes, where our Court has explicitly rejected in each case the American
approach.'
However, examining and considering American jurisprudence has
allowed us to benefit from expertise acquired during two hundred years of
Constitutional interpretation. When we have rejected American approaches, we have
usually articulated the societal or legal differences that led to this rejection.
The worldwide influence of the U.S. Supreme Court comes not just from its age
or experience; the oldest American cases are not the most often cited or most useful
to us. On the contrary, what has been most influential upon our Court's
interpretation of the Charter,in my opinion, are cases fromthe 1950s, 1960s, 1970s,
and early 1980s--from the Warren and Burger courts. During these years,
particularly those of the Warren Court, the U.S. Supreme Court engaged in a
redefinition, expansion and modernization of Bill of Rights interpretation. Cases like
z have had
Mirandav. Arizona' and Brown v. Board of Education'
a large impact
on the spirit and development of human rights protections worldwide.' The strength
of these judgments comes not only from the fact that the Court was interpreting a
Constitution that had been in place for over a century. They also attempted to make
the principles of their constitution relevant for modem times.27
There were other reasons, of course, for the strong influence of countries like
the United States and Britain. Until recently, only certain countries' law reports were
widely available in many places. Legal literature also focused on the largest and most
important jurisdictions. Judges and litigants, naturally, looked to places with the
most easily accessible materials.
Another especially influential factor is the importance of education. Judges,
lawyers, and academics who go abroad for parts of their education usually attend
universities in places like Britain, France, and the United States. When time comes
to look for solutions to similar problems, they naturally turn for inspiration and
comparison to those jurisdictions whose ideas are familiar to them. For example,
Israeli Supreme Court Justice Shimon Agranat, who was educated in the United
States, made extensive use of American principles in several of his judgments.' In
Canada, too, educational backgrounds have clearly contributed to the influence of
certain jurisdictions on our law. Supreme Court Justices who were educated in the

23. See id.; see also Keegstra, 3 S.C.R. 697 (Can.).
24. 384 U.S. 436(1966).
25. 347 U.S. 483 (1954).
26. However, it is important to note that one area where the Warren Court was not forward-looking or expansive
was that of women's rights. See Hoyt v. Florida, 368 U.S. 57 (1961).
27. See SJ.Sorabjee, Equalityin the United States and India,in CoNsITrnIroNA1SM AND RIGMT, supra note 9,
at 94,114-15 (discussing the importance of the Warren and Burger Courts in India.).
28. See Pnina Lahav, American Influence on Israel'sJurisprudenceof FreeSpeech, 9 HAS"INGS CONST. L.Q.
21(1981); see alsoGARYJEFFREYJAcoBsoHN,APPLEoFGoLD: CONS fIIONAIiSMINISRAELAND THEUNnESTAES
(1993) (noting particularly chapter 5).
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United States have referred to the United States with more frequency than others.29
A shift in the places where students went for their education also caused a shift in the
focus of judicial thought. As McWhinney remarked.
Legal education before World War I was essentially Anglocentrist in character.
British schools were the locus of such post-graduate education in law as was then
undertaken by Canadian lawyers and law professors; and English legal traditions
and English judicial attitudes were widely admired and imitated within Canada.
Between the two World Wars, the emphasis shifted to the United States. The
lessons from American constitutional experience were then taught in the Canadian
law schools."
As the world's lawyers and future judges went to study in the centres of legal
thinking, these countries' influence increased even more.
For all these reasons, it was appropriate, until recently, to speak of the
interaction among judges in different places as a process where some courts impacted
others. Colonies, countries with less developed jurisprudence in areas like human
rights, and smaller or developing countries all received, through various processes,
the jurisprudence and approaches of others.
B. Dialogue
Current trends, however, show how dramatically this picture is changing.3"
Rather than a one-way transmission, the development of human rights jurisprudence,
in particular, is increasingly becoming a dialogue. Judges look to a broad spectrum
of sources in the law of human rights when deciding how to interpret their
constitutions and deal with new problems. To a greater and greater extent, they are
mutually reading and discussing each others' jurisprudence.32 Of course, language
barriers may inhibit the ability to read other countries' judgments, and this poses a
particular challenge.
For instance, in the recent Namibian case of Mwellie v. Ministry of Works,33 the
High Court had to interpret the guarantee of equality in the country's new
constitution. In doing so, the Court looked to decisions from high courts in India, the
United States, Canada, England, Malaysia, and South Africa, as well as the European
Court of Human Rights. Another example is the South African case of State v.

29. S.I. Bushnell, The Use of American Cases, 35 U.N.B.LJ. 157, 169 (1986).
30. Edward McWhinney, The ConstitutionalPatriationProject,1980-82,32 AM.J. COMP. L. 241,262 (1984).
31. See, e.g., Bruce Ackerman, The Rise of World Constitutionalism,83 VA. L. REV. 771 (1997).
32. See, e.g., McGinty v. State of Western Australia (1996) 1 LR.C. 599 (Austl.); R. v. Van der Peet [1996] 2
S.C.R. 507 (Can.); Lee Miu Ling & Another v. Attorney General [1995] 4 L.R.C. 288 (CA.) (H.K.); State v. Van den
Berg [1995] 2 L.R.C. 619 (Namib.); Martin v. Tauranga Dist. Ct. [1995] 2 L.R.C. 788 (C.A.) (N.Z.); Pub. Prosecutor
v. Manogaran s/o R Ramu [1997] 2 L.R.C. 288 (C.A.) (Sing.); DuPlessis v. Dekler, 1997 (1) L.R.C. 280 (S. Aft.);
Sookermanyv. Dir. of Pub. Prosecutions [1996] 2 L.R.C. 292 (Trin. & Tobago); M'Membe & Another v. The People
(199612 L.R.C. 280 (Zambia); Re Chikweche [1995] 2 L.R.C. 93 (Zimb.).
33. [1995] 4 L.R.C. 184 (Nanib.).

Published by TU Law Digital Commons, 1998

7

Tulsa Law Review, Vol. 34 [1998], Iss. 1, Art. 2

TULSA LAW JOURNAL

[Vol. 34.15

Makwanyane,34 where members of the Constitutional Court, in determining the
constitutionality of the death penalty, examined in considerable detail decisions from
India, Zimbabwe, Jamaica, Germany, Canada, the United States, the European Court
of Human Rights, Hungary, the United Nations Committee on Human Rights,
Botswana, Hong Kong, and Tanzania.3 s In England, a recent Privy Council decision
dealing with the Constitution of Antigua and Barbuda considered cases from Canada,
the European Court of Human Rights, the European Comnmision
on Human Rights,
36
the United States, India, South Africa, and Zimbabwe.
A few further examples will illustrate how this dialogue is taking place, and
how I hope it will develop. Courts worldwide have struggled with the definition of
the right to equality. In Canada, as in the United States, differences over what
constitutes an appropriate definition of equality are prominent on our Court.37 Our
decisions in these equality cases have been considered in various other jurisdictions;
for example, one approach in Egan v. Canada38 formed the basis of the test adopted
39
by the Constitutional Court of South Africa in Hugo v. South Africa (President).
Another interesting example of cross-pollination is seen in the New Zealand
Court of Appeal's decision in Police v. Smith & Herewini.' In that case, the issue
was whether a person whose blood sample was taken in a hospital following a motor
vehicle accident was entitled to a right to counsel warning under section 23(1) of the
New ZealandBillofRightsAct 1990.4' Canadian courts had previously decided that
there was a right to counsel in an equivalent situation under the Charter. The New
Zealand judgment gave extensive consideration to Canadianjurisprudence. Affidavits
of the Chief Coroner of Ontario and Ontario Crown counsel were filed with the New
Zealand Court about the effects of the right to counsel requirement in Canadian
hospitals, which were useful to the High Court since one of the arguments raised was
that granting a right to counsel would be unworkable in practice. Although the
majority of the New Zealand Court rejected the Canadian approach, an examination
of the Canadian process of reasoning and at least two individuals' views of its effects
enabled the court to make a more informed decision about the proper rule for New
Zealand.
Like the development of rights themselves, the practice of looking to global
sources has grown as some jurisdictions have built upon the approaches of others.
In interpreting its new Charterin the 1980s, Canada looked to pioneers like the
United States and the European Court of Human Rights. Other jurisdictions, among
them Australia, New Zealand, Zimbabwe, South Africa, Namibia, and Israel,

34. 1995 (2) SA 391 (CC).
35. See id.

36. See De Freitas v. Permanent Secretary of Ministry of Agric., Fisheries, Lands and Hous., 142 SJLB 219 (P.C.
1998) (transcript).
37. See Vriend v. Alberta [1998] 1 S.C.R. 493 (Can.); Egan v. Canada [1995] 2 S.C.R. 513 (Can.); Miron v.
Trudel (199512 S.C.R. 418 (Can.).
38. Egan v. Canada [1995] 2 S.C.R. 513 (Can.).
39. 1997 (4) SA I (CC).
40. [1994] 2 N.Z.L.R. 306 (CA.).
41. Transport Act, 1982, § 58D (N.Z.) (authorizing the taking of the blood samples).
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demonstrate the importance of looking to an even wider variety of jurisdictions in
interpreting human rights provisions. It is time now for others to build on these
examples.
C. Reasonsfor Globalization
There are a number of reasons why the legal community is becoming a global
one, and why this increasing dialogue is taking place. Some of the same factors are
those leading to change and globalization in the world at large, while others are
internal to the legal community.
1. Similar Issues
First, perhaps more than ever, the same issues are facing many courts
throughout the world. Issues like assisted suicide, abortion, hate speech, gay and
lesbian rights, environmental protection, privacy, and the nature of democracy are
being placed before judges in different jurisdictions at approximately the same time.
As social debates and discussions around the world become more and more similar,
so, of course, do the equivalent legal debates. This social similarity can be partially
attributed to advances in global communications. With increasing transmission of
news and information, potential litigants are made more aware of the results of
litigation elsewhere, and may be encouraged to pursue a similar cause in their own
country.
A good example of how parallel changes in social thinking can lead to more
"international" solutions is jurisprudence on Aboriginal law, which has been
particularly prominent and controversial in recent years in Canada, Australia, and
New Zealand.4 2 Within the past several decades, Aboriginal peoples in these
countries have been demanding judicial recognition of their ownership of lands and
other Aboriginal rights. Courts have become more responsive to these claims than
they were in the past. In developing doctrines to modernize and recognize Aboriginal
land claims, they have referred extensively to the solutions developing elsewhere. The
fact that this development of the law is occurring in parallel in different jurisdictions
is a result of changing social attitudes to Aboriginal peoples worldwide; the
recognition that previous legal doctrines were unfair and improper is being reflected
across borders and continents. Though legal solutions have not been identical, I
believe that they would not have been so similar had the dialogue not taken place.

42. See Wik Peoples v. State of Queensland (1996) 141 A.L.R. 129 (Austl.); Mabo v. Queensland (1992) 175
C.L.R. 1 (Austl.); Delgamuukwv. BritishColumbia [1997] 3 S.C.R. 1010 (Can.); R. v. Van derPeet [1996] 2 S.C.R.
507 (Can.); Te Runanganui o Te Ika Whenua Society v. Attorney-General [1994] 2 N.Z.L.R. 20 (C.A.); TeRunango
o Wharekauri Rekohu Inc. v. Attorney-General [1993] 2 N.Z.L.R. 301 (C.A.); Te Rananga o Muriwhenua Inc. v.
Attorney-General [1990] 2 N.Z.L.R. 641 (C.A).
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2. The International Nature of Human Rights
* A second factor leading to globalization in the field of human rights is the nature
of those rights and their guarantees. Since the Second World War, there has been a
global emphasis on human rights, which led to the passage of the Universal
Declaration of Human Rights, and the signing of International Covenants on Civil
and Political Rights and on Economic, Social, and Cultural Rights. These have been
reflected in regional human rights treaties and in human rights guarantees in national
constitutions. In fact, the United States stands out for the fact that its Bill of Rights
predates this explosion of international human rights.
There are numerous genealogical "links" between national human rights
guarantees and international rights documents. For example, the drafters of the
Canadian Charterdrew extensively on international human rights treaties, 43 while
later South African and Israeli drafters looked both to those treaties and to the
Charter among their sources." These links are reflected in the similar language,
organization, and principles of many human rights guarantees. Since the drafters of
human rights protections have drawn on earlier documents, it only makes sense for
judges to make use of the expertise and experience of interpreters of similar
documents. Because the legal protection of human rights is new to many countries,
there is sometimes little or no domestic jurisprudence to consult in giving them
meaning, and judgments from elsewhere are particularly useful and necessary.
Foreign decisions are often used as a "springboard" to begin development of human
rights jurisprudence, and to fill in gaps when no precedent exists. It is not surprising
that reference to foreign jurisprudence is made most frequently when human rights
protections are new, such as in Canada in the 1980s and early 1990s, and in New
Zealand, Israel, and South Africa today.
Links to international law help form a kind of "common denominator" of
understanding for judges interpreting national or regional human rights documents.
National human rights guarantees are inspired by or linked to internationally
guaranteed rights, and jurists around the world are increasingly trained in
international human rights law. Unlike private law or public law regarding the
structure of government, there is a common understanding of the language of human
rights that comes from a shared study and knowledge of international treaties and
decisions. In addition, international law constitutes, for many countries, an important
source of constitutional authority, and international standards are often used as

43. SeeAnneF. BayefskynternatidonalHumanRightsLawin CanadianCourts, in ENFORCING INTERNAmoNAL
HuMANRIGF'SINDowmsncCouRis 295, 310 (Benedetto Conforti &Francesco Francioni eds., 1997); John Claydon,
InternationalHuman Rights Law and the Interpretationof the CanadianCharterofRights andFreedoms,4 SUP.
Cr. L.R. 287 (1982).
44. See, e.g., Adam M. Dodek, The Charter... In the Holy Land?, 8:1 CONSlT. FORUM 5 (1996); Lorraine
Weinrib, The CanadianCharteras a Modelfor Israel'sBasic Laws, 4:3 CoNSn. FORUM 85 (1993).
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interpretive aids for domestic constitutional law.4' As Justice Kirby of the Australian
high court remarked.
To the full extent that its text permits, Australia's Constitution, as the fundamental
law of government in this country, accommodates itself to international law,
including insofar as that law expresses basic rights. The reason for this is that the
Constitution not only speaks to the people of Australia who made it and accepted
it for their governance. It also speaks to the international community as the basic
law of the Australian nation which is a member of that community.'
His words reflect the importance of interpreting constitutions in accordance with
international law for all countries which aspire to live up to their international human
rights obligations.
3. Advances in Technology
A third factor leading to the growing internationalization of the judiciary is the
advancement of communication technology.47 With the existence of computers and
electronic databases, access to decisions in a broad range of jurisdictions is possible.
For example, anyone with a connection to the World Wide Web can obtain recent
decisions of the Canadian Supreme Court, free of charge, as soon as they are
released. Decisions of other courts worldwide are diffused electronically, while
numerous internet sites consolidate access to banks of case law, statutes, and other
materials from various jurisdictions. These developments make it much easier to
consult comparative constitutional sources in argument and in judgments. It also
means that a library's failure to subscribe need not preclude access to law reports
from a particular jurisdiction. Changes in technology have had a particularly strong
impact in the legal field, because the gathering and management of supportive
information are fundamental to advocacy.
I think it is important, though, for lawyers and judges to work together to
increase the opportunities for access to other courts' decisions. Along these lines, the
International Commission of Jurists, of which I am president, passed a resolution at
its meeting in July to support the establishment of a database of decisions from
jurisdictions all over the world relating to the independence of the judiciary. In this
age where so much legal research is done through computer searches, it is particularly
important to be able to search all international decisions on a given topic for
appropriate principles or citations. It is to be hoped that the subject matter of this
database will be expanded to facilitate the location of foreign decisions of use to

jurists.
45. See, e.g., Bayefky, supranote 43.
46. Newcrest Mining (WA) Ltd.&Anotherv. Commonwealth ofAustralia & Another(1997) 147 A.L.R. 42,148

(Austl.).
47. See Shirley S. Abrahamson&Michael J. FisherAl1 the World's a Courtroom:Judgingin theNewMillenium,
26 HOFSThAL REV. 273,291 (1997).
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4. Personal Contact Among Judges
A fourth contributor to the increasing internationalization of the judicial world
is the growing personal contact between members of the judiciary from different
countries. Judges often discuss common problems at international judges'
conferences, by e-mail, and over the telephone. While until recently it was
uncommon for judges on different continents to get to know each other, let alone
communicate regularly about issues of mutual concern, close interactions are now
becoming commonplace. I know that the friendships I have developed with judges
from countries like the United States, Zimbabwe, South Africa, and Israel, to name
just a few, have enabled me to discuss and correspond with them about decisions of
our court and theirs, and about issues that cross national boundaries. I believe that
attending conferences like this one helps to improve the decisions we make, as well
as our reasoning, through contact with the ideas and insights of colleagues from all
over the world. Communication with those from outside the country provides
perspectives that would not otherwise be heard.
An international summit of the world's most brilliant judicial minds from courts
of last resort (an exceptional pool of talent), who would discuss the judicial process
in a broad way, would be a welcome development. Such a meeting, and the writing
and discussion it would provoke, would be an excellent tool to facilitate crosspollination and dialogue in judicial thinking and decision making. Meeting face to
face, building relationships and sharing ideas between judges from different
jurisdictions is bound to improve and refine the process of judicial globalization,
while also letting us identify the pitfalls to which we must be attentive when using the
decisions of other countries.
D. Pitfalls of Globalization
For indeed, despite these positive aspects of increasing globalization, there are
dangers that judges must recognize. First, though the solutions of other countries or
of the international community are useful and important considerations, we must
ensure that foreign reasoning is not imported without sufficient consideration of the
context in which it is being applied. There are important reasons why the solutions
developed in one jurisdiction may be inappropriate elsewhere. Political and social
realities, values, and traditions differ across borders, regions, and levels of
development. In particular, pressing human rights issues often differ significantly
from developed to developing countries, and different solutions in different places are
unquestionably necessary.
This does not mean that it is not useful to look to decisions from jurisdictions
where the context is different-only that simply importing foreign solutions is not
always appropriate. Considering and articulating the differences that mandate the
adoption of a different solution is, in my view, a particularly useful exercise. Cross-
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pollination helps not only when we accept the solutions and reasoning of others, but
when we depart from them, since even then, understanding and articulating the
reasons a different solution is appropriate for a particular country helps make a better
decision. As Justice Breyer noted in his dissenting judgment in Printz v. United
States,' after referring to the constitutions of several other countries:
Of course, we are interpreting our own Constitution, not those of other nations, and
there may be relevant political and structural differences between their systems
and our own. But their experience may nonetheless cast an empirical light on the
consequences of different solutions to a common legal problem.49
Secondly, the legal community must be encouraged to continue to look
elsewhere even after jurisprudence on constitutional human rights has been developed.
We should not be global jurists only when constitutions are new, and then turn inward
once jurisprudential principles have been developed. Changing interpretations, as
well as solutions to specific problems are useful tools that apply whether there is one
case interpreting a human rights provision, or one hundred. Dialogue must continue
long after the rights themselves are articulated and tests for interpretation have been
developed.
Finally, and perhaps most importantly, it is necessary to remember that this
should be a process of dialogue, and jurists in all countries must be careful to ensure
we do not slip into the familiar pattern of giving and receiving law. Though the
Canadian Supreme Court, for example, is willing to look elsewhere, and does so
frequently, it is cited by courts like those in Zimbabwe, South Africa, and Israel far
more often than it refers to their cases. In part, this is because litigants do not put
these cases before us as often as they should, and I think more reference to such
foreign cases would help courts like Canada's take a greater part in this international
dialogue. Even though we have a head start on these countries in developing modern
human rights jurisprudence, we have much to learn from them through considering
their judgments and addressing them in our own decisions. Since their decisions
interpret and evaluate our own, our thinking and knowledge will be strengthened by
examination of and reflection upon them.

LII. THE REHNQUIST COURT INTHE ERA OF GLOBALIZATION
Having set the stage by outlining the changing relationship between many high
courts around the world, I will now turn more specifically to the impact and role of
the Rehnquist Court in that changing world. I will suggest that, in general, the
Rehnquist Court is less influential internationally than its predecessors. I will suggest
several reasons for this decline in influence, some of which are within the Court's
control, while others are beyond its power to change.

48. 117 S. CL 2365 (1997).
49. Id. at 2405 (citation omitted).
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A. The Difficulty of Assessing Impact
First, it is appropriate to note the difficulty of coming to conclusions about the
impact of a given court on others. Though an examination of the number of citations
to the judgments of a certain court may generate impressive statistics, these statistics
only give a partial picture of a court's "impact". A large number of citations, for
example, may reflect great influence, or may simply show a number of authorities all
standing for the same proposition. Similarly, a judgment of a foreign court may
influence the deciding judge, or instead may be simply another authority used to
buttress a conclusion already reached. Citations to the judgments of a foreign court
may be passing references, or may reflect extensive consideration of that court's
approach. Finally, decisions of other courts may be considered or applied in a very
narrow area of the law, or may instead influence an approach to interpretation or to
an area of law in general.
Indeed, courts (especially the U.S. Supreme Court under different Chief
Justices) are often defined by their general approach to constitutional decision
making. Commentators often embark on a search for the defining mood or tenor of
a court's approach, and there is frequent debate over the direction in which a court
is heading. The tenor or general approach of a court can also have an impact
internationally, and indeed, this is in many ways what is most important in terms of
impact. The Warren Court's two decisions in Brown v. Board of Education ° are
cited in judgments ranging from a decision about the expulsion of a student from
school in Trinidad and Tobago for wearing a hijab,5' to a judgment in New Zealand
applying a treaty on Maori fishing rights,52 not only because the cases are directly
applicable, but because they stand for a principle and an approach to constitutional
interpretation taken by the court that rendered it. Though this spirit incontestably has
an impact, it is hard to capture or measure.
In addition, the fact that decisions often build on each other makes it hard to
assess "impact." For example, a citation from the Rehnquist Court may show that
court's influence, or it may show the impact of a long line of precedents that are
confirmed or developed by that decision. In addition, the impact of a given court may
not be seen right away. During the period when the Warren Court was sitting,
references to U.S. cases by the Canadian Supreme Court were fewer than in any other
period in Canadian history.53 However, as I have already noted, the influence of the
Warren Court on Canada's Charterjurisprudence is incontestably very strong, and
is reflected by stronger, more dramatic statistics in subsequent years. In addition, the
impact of a court always takes some time to be felt, since it may be several years
before other courts have the opportunity to consider the jurisprudence and apply it as

50.
(1955)
51.
52.
53.

Brown v. Board of Education, 347 U.S. 483 (1954) (Brown 1); Brown v. Board ofEducation, 349 U.S. 294
(Brown I.
Summayyah Mohammed v. Moraine &Another [1996] 3 LR.C. 475 at 493 (Trin. & Tobago).
Te Rananga o Muriwhenua Inc. v. Attorney-General [1990]2 N.Z.LR. 641,656 (CA).
See Bushnell, supranote 29.
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appropriate cases arise. Therefore, an assessment of the impact of the Rehnquist
Court during its term, just twelve years after it began sitting, is necessarily
preliminary and may be different over time.
"Impact," in short, is impossible to completely assess in a scientific way and its
measure will necessarily be based on general impressions formed by talking to judges
and reading judgments from around the world. As one judge, working in one country,
I cannot give a complete picture of the impact of the Rehnquist Court injurisdictions
throughout the world and how this has changed relative to other U.S. Supreme Courts
in history. What I can do, however, is add to any data that is available my
impressions and observations, formed while being a judge in Canada, reading
judgments from courts in different jurisdictions, and talking and meeting with judges
from around the world. These observations, I hope, can be combined with those of
others to form a more comprehensive picture of the place of the Rehnquist Court on
the international judicial scene.
B. A Declining Impact
Despite these cautions, there is a general perception that the Rehnquist Court's
impact has declined relative to that of its predecessors. First, this is borne out by
statistical analysis, at least of the situation in Canada. An informal analysis of
Canadian Supreme Court decisions since 1986 revealed that the Rehnquist Court was
cited in fewer than one-half as many cases as the Warren Court, and in just under
one-third the number of Burger Court cases. This suggests a sharp drop in influence.
There is an even greater disparity if one compares the number of Rehnquist Court
decisions cited by the Canadian court to the number of its predecessors' cases cited;
Burger court cases, in particular, vastly outnumber cases from the Rehnquist Court.
Though I have not compiled statistics, a similar trend is easily discernable
through reading judgments from other countries. When the U.S. Supreme Court is
cited, it is usually Warren or Burger Court decisions, and sometimes older ones. The
Rehnquist Court is much less frequently cited. A couple of examples will suffice,
beginning with the Indian Supreme Court decision in RajagopalandAnotherv. State
of Tamil Nadu.54 Central to the case were issues of balancing freedom of expression
and of privacy, and the court relied heavily on American jurisprudence. The court
devoted several pages to the cases of New York Times Co. v. Sullivan,5" Cox
Broadcasting Corp. v. Cohn, 6 Griswold v. Connecticut,7 and Roe v. Wade,58 all
classic Warren and Burger Court cases. It included extensive descriptions of the
facts and holdings, and provided lengthy citations from several of these cases. The
only reference to Rehnquist Court jurisprudence, however, was a one sentence

54.
55.
56.
57.
58.

[199513
376 U.S.
420 U.S.
381 U.S.
410 U.S.

L.R.C. 566 (India).
254 (1967).
469 (1975).
479 (1965).
113 (1973).
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comment that "[t]hough [Roe v. Wade] received a few knocks in the recent decision
in PlannedParenthoodv. Casey (1992), 120 L. Ed. (2d) 683, the central holding of
this decision has been left untouched-indeed affirmed." This decision illustrates
the trend of focusing on Warren and Burger Court decisions, and giving less attention
to Rehnquist Court judgments modifying or explaining those decisions. The contrast
between the strong focus on the reasoning of the older decisions and the passing
reference to the Rehnquist Court decision is striking.
Another example is the opinion of Justice Ackermann of the Constitutional
Court of South Africa in Ferreirav. Levin NO.60 The case dealt with the right to
liberty and freedom from self-incrimination. The court examined the protections of
the Fifth Amendment, and referred to the judgments in Miranda,Feldman v. United
States,61 Hoffman v. United States, 62 United States v. James,63 Ullmann v. United
States,' Boiling v. Sharpe,6' Board ofRegents v. Roth, 66 and Meyer v. Nebraska,67
quoting from several of then. Again, though the court cited a wide variety of Fifth
Amendment decisions from various eras of constitutional jurisprudence, noRehnquist
Court decisions were considered. The Ferreiradecision also illustrates the declining
prominence of American constitutional jurisprudence in general, since American
cases were much less prominent in this opinion than those of Canadian, German, and
British Courts, as well as the European Court of Human Rights. This is true of other
cases as well. Thus, though the Rehnquist Court's impact has declined
internationally, so has the influence of the United States Supreme Court in general.
Therefore, though it is not scientifically demonstrable, at least not at this stage
and not without more in-depth research, a variety of indicators show that the
Rehnquist Court's international impact is smaller than that of its predecessors, and
corresponds to a general relative decline in influence of the U.S. Court, particularly
on human rights issues. As a force driving the definition of human rights around the
world, the United States is not as influential as it used to be. This does not mean,
however, that American decisions are not still very prominent in human rights
jurisprudence in all jurisdictions; the Rehnquist Court's jurisprudence is regularly
consulted and considered. The "overseas trade" in the Bill of Rights, described by
Lord Lester, is far from being at dn end. But numbers and general perceptions
suggest a decline relative to previous courts. There are several reasons for this new
phenomenon, particularly in the area of human rights. Some of these are within the
control of the Rehnquist Court; others are beyond its power to change.

59.
60.
61.
62.
63.
64.
65.
66.
67.

Rajagopal & Another v. State ofTamil Nadu [1995] 3 LR.C. 566,577.
1995 (4) BCLR 437 (W) (S.Aft.).
322 U.S. 487 (1944).
341 U.S. 479 (1950).
60 F. 257 (1894).
350 U.S. 422 (1955).
347 U.S. 497 (1954).
408 U.S. 564(1972).
262 U.S. 390 (1923).
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C. Reasons for the Decline
1. Structural Differences
In my view, one of the most significant reasons for the diminished influence of
the United States Supreme Court is the structural dissimilarity between the U.S.
Constitution and those written more recently. Many twentieth century constitutions,

particularly in common law countries, share similar language and structure, which
make it more likely for judges in those countries to turn to each others' jurisprudence
as being more relevant to their experience.

One of these fundamental commonalities is the existence of justification
provisions. In many human rights documents, unlike in the U.S. Bill of Rights, the

rights themselves are not absolute, and courts are called upon to determine whether
laws that infringe them are justifiable. The language of many justification provisions

is similar. The European Convention on Human Rights, for example, contains
justification clauses for many of the rights enumerated in it, which note usually that
limitations on the rights must be "prescribed by law and justified in a democratic
society."6 The Canadian Charterstates that the rights and freedoms guaranteed in
it are guaranteed "subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society." ' 9 Justification provisions
that are similar in language and intent exist in South Africa, 70 Israel,71Namibia, 72 and

New Zealand;73 many other constitutions contain various types of justification
provisions.
Several courts have emphasized the importance of looking to countries where

constitutions are similar in structure and language to their own. For example, in

68. European ConventionfortheProtection offHuman Rights and Fundamental Freedoms, Nov. 4,1950, arts. 8(2),
9(2), 10(2), 11(2), 213 U.N.T.S. 221,230-32.
69. Charter,supra note 13, § 1.
70. See S.AR.CoNsr. § 36(l):
(1) The rights in the Bill ofRights may be limited only in terms of law of general application to the extent
that the limitation is reasonable andjustifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors, including-(a) the nature ofthe right; (b) the
importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation
between the limitation and its purpose; and (e) less restrictive means to achieve the purpose.
Id.
71. See Basic Law: Human Dignity and Liberty, 1992 § 8 (Isr.). "There shall
be no violation of rights under this
Basic Law except by a Law fitting the values of the State of Israel, designed for a proper purpose, and to an extent no
greater than required... "'Id. See id. at § la. "The purpose ofthis BasicLawis to protecthumandignity andliberty,
in order to anchor in a Basic Law the values of the State of Israel as a Jewish and democratic state" Id.
72. See NAMIB.CoNsr., art. 21(2):
[Fundamental freedoms in this constitution] shall be exercised subject to the law of Namibia, in so far as
such law imposes reasonable restrictions on the exercise of the rights and freedoms conferred by the said
paragraph, which are necessary in a democratic society and are required in the interests of the sovereignty
and integrity of Namibia, national security, public order, decency or morality, or in relation to contempt of
court, defamation or incitement to an offence.
Id.
73. Bill of Rights Act, 1990 § 5 (NZ). "Subject to section 4 of this Bill of Rights, the rights and freedoms
contained in this Bill of Rights may be subject only to such reasonable limits as can be demonstrably justified in a free
and democratic society." Id.
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Kauesa v. Minister of Home Affairs,74 Justice O'Linn of the Namibian High Court
emphasized the importance of the distinction in that country's constitution between
fundamental rights and fundamental freedoms, and suggested that Indian
jurisprudence was of the greatest use in interpreting that document because of the
strong similarities in structure and language between the two documents. Similarly,
in S. v. Zuma,75 Kentridge A.J. of the Constitutional Court of South Africa held that
section 11(d) of the Canadian Charter"bears a close relationship to section 25(3)(a)
and (c) of [the South African] Constitution. In both Canada and South Africa the
presumption of innocence is derived from the centuries-old principle of English law
...Accordingly, I consider that we may appropriately apply the principles worked
out by the Canadian Supreme Court.... 76 Other courts have also emphasized that
similarities in definitions of rights make the jurisprudence of certain countries, on
certain questions of interpretation, particularly worthwhile.
That is not to say that where there are differences in the language or structure
of a constitution, the jurisprudence from these countries is useless or unhelpful. On
the contrary, comparing the human rights provisions of another country with one's
own, articulating the differences, and using them to analyze why the jurisprudence of
that country should or should not be followed is particularly useful. For example, in
Kauesa,7' though Justice O'Linn had already noted that Indian law was most useful,
he went on to consider the jurisprudence of several other countries, examining
whether their approaches were appropriate in Namibia.
The United States Bill of Rights reads quite differently than most twentiethcentury constitutions, which are drafted in language which has its sources in
European and international human rights conventions, are more detailed, and
frequently expressly permit limitations of the enumerated rights, either within the
rights themselves or as a general limitation provision. These make it less likely that
American jurisprudence will be cited as directly applicable to the interpretation of the
human rights provisions of another country. Nevertheless, since it remains useful to
consider American jurisprudence even when constitutional provisions are different,
to fully explain the decline in influence of the Rehnquist Court, other factors must
also be considered.
2. American Debate Over the Intent of the Framers
A second factor contributing, in my view, to the decline in the influence of the
Rehnquist Court is the frequently expressed belief of many of its members that the
Court's interpretations of the Constitution should be based on originalism--a search

74.
75.
76.
77.

[199412 L.R.C. 263 (Namib.).
1995 SACLR LEXIS 219.
Id.at *48.
[1994] 2 L.R.C. 263 (Namib.).
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for the intent of those who drafted a given provision.7" Indeed, much constitutional
debate in the United States is focused on the question of whether an originalist or
evolving approach should be taken to Constitutional interpretation. 71 While I would
not want to express an opinion about the appropriate method of interpreting the U.S.
Constitution, the fact that the debate has been structured in this way has, in my view,
contributed to the diminished international impact of the Court for several reasons.
First, if an American constitutional decision is focused on the intent of those
who passed a given provision of the Constitution or the Bill of Rights in the late
eighteenth century, this is unhelpful to those who are interpreting constitutions or
human rights provisions drafted in the latter half of the twentieth century. A decision
based on what the American framers had in mind, in short, is not relevant to others
whose constitutions were written at a different time and in a different context. By
definition, decisions with a greater emphasis on originalism are less useful outside the
country where they are written, since the basis for the decision does not apply
elsewhere.
Second, and perhaps more important, there is generally less debate elsewhere
over the question of whether the intent of the framers of a constitution is what should
govern its interpretation. Originalism, an extremely controversial question in the
United States, is usually simply not the focus, or even a topic, of debate elsewhere.
That is not to say that there are not heated differences of opinion about "judicial
activism" or whether judging can be merely the interpretation of words on a page, 0
but this debate is for the most part not as focused on textualism and originalism as
that in the United States. Though the legitimacy of judicial review is certainly
controversial, and there are many different views of the appropriate role of a judge,

the debate does not usually occur within the same terms as it does in the United
States. In Canada there are few judges or commentators who would dispute the
notion that the rights and other provisions in our Constitution should be interpreted,
"as a living tree capable of growth and expansion within its natural limits"8' in the
words of Lord Sankey in a 1930 Privy Council case from Canada about whether the
term "persons" in our Constitution included women. 2

78. See, e.g., WillarnH.Rehnquist,TheNotion ofaLiving Constitution,inJuDGEsoNJuDGiNG:v EWsFRoM1Hm
BENCH 141 (D.M. O'Brien, ed., 1997); Antonin Scalia, Originalism:TheLesserEvil,in JuDEoNJrDGING: VIEws
FROMTH BENcH 187 (D.M. O'Brien, ed., 1997); ANToNN SCAUAuAMATEROFINIERam'A'rAIoN: FainERAL COURTS

AND T-mLAw (1997).
79. See, e.g., EARL M. MAL =REHnIG CONSiONAL LAW: ORIGINALISM, INTMVEN1ONISM, AND
PoLncs oF JUDICIAL REVIEW (1994); S.SMrmi, THE CONSTrIuON AND UM PRIDE OF REASON (1998).
80. ForthedebateinAustralia, seeM..D. KirbyJudicialActivism,(1997) U.W.Aumi-LREV.1;A.Mason,The
Judge asLaw-maker, 3 James Cook U.L. Rev. 1 (1996) (Austl.); Tensions in Law-making Examined in Canberra,
AuAuANLAYER, Feb. 1995, at 16. In Canada, for examples of the contours of the recent debate, see J.BAKAN,
Jusr WORDs: CONSItmONAL RIGHMS AND SOCIAL WRONGS (1997) (Can.); William Black, Vriend, Rights, and
Democracy, 7 CONSTT. FORUM 126 (1996); Peter W. Hogg & Allison A. Bushell, The CharterDialogueBetween
Courts and Legislators, 35 OSGOODE HALLL.J. 75 (1997) (Can.); F.L Morton and R. Knopff, Permanence and
Changeina Written Constitution:The 'Living Tree' Doctrine andthe CharterofRights, 1 Sup.CT. L.R. 533 (1990)
(Can.); F.L Morton, Canada'sJudge Bork: Has The Counter-RevolutionBegun?, 7 CONSTru. FORUM 121 (1996)

(Can.).
81. Edwards v. A-G Canada [1930] A.C. 114 at 136 (Can.).
82. Lord Sankey decided that women were "persons," even if the intention of the drafters of the Constitution was
that the term did not include female persons See id.
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Examples of just how different the dialogue on constitutional interpretation
often is from the American approach are two judgments of the Australian High Court
rendered in 1992.83 In these decisions, the High Court determined that the Australian
Constitution, which does not contain any enumerated rights guarantees, nevertheless
contained an implied freedom of political communication and discussion, and this
meant that laws that interfered with that freedom could be overturned by the High
Court. Justice Brennan, in a manner similar to that of other members of the Court,
reasoned that:
Once it is recognized that a representative democracy is constitutionally
prescribed, the freedom of discussion which is essential to sustain it is as firmly
entrenched in the Constitution as the system of government which the Constitution
expressly ordains.'
In a subsequent case, discussing the "implied" rights found in the constitution, Justice
Deane noted that there was no evidence that the framers of the Australian
Constitution intended to preclude the implication of constitutional rights by the
absence of the inclusion of a bill of rights.85 But, he held that:
even if it could be established that it was the unexpressed intention of the framers
of the Constitution that the failure to follow the United States model should
preclude or impede the implication of constitutional rights, their intention in that
regard would be simply irrelevant to the construction of provisions whose
legitimacy lay in their acceptance by the people. Moreover, to construe the
Constitution on the basis that the dead hands of those who framed it reached from
their graves to negate or constrict the natural implications ofits express provisions
or fundamental doctrines would deprive what was intended to be a living
instrument of its vitality and adaptability to serve succeeding generations.'
Since elsewhere it is generally accepted, as Justice Deane argues, that a judge's
role is to determine the appropriate current meaning of the words of a Constitution,
contemporary American constitutional debates often do not "speak to" judges and
lawyers elsewhere, and the judgments at the centre of those debates may be less
useful for us. This also suggests why judgments of the Warren and Burger Courts,
written at a time when the dominant American approach was arguably closer to our
current approach (although the Court admittedly moved away from it during the
Burger Court years) may be more attractive and influential outside the United States.

83. See NationwideNews Pty. Ltd. v. Wills (1992) 177 C.L.R. 1 (Austl.); Australian Capital Television Pty. Ltd.
v. The Commonwealth (1992) 177 C.L.R. 107 (Austl.).

84. Nationwide News (1992) 177 C.L.R. at 48 (Austl.). As an aside it is worth noting that among the most
prominent sources upon which the Court relied were a number of Canadian decisions that predated the passage of the
Charter.See Switzman v. Elbling [1957] S.C.R. 285 (Can.); Reference re Alberta Statutes [1938] S.C.R. 100 (Can.);
Saumur v. Quebec (Attorney-General) [1953] 4 D.LR. 641 (Can.).
85. See Theophanous v. Herald & Weekly Times Ltd. (1994) 124 A.LR. 1, 49 (Austl.).
86. Id.at5l.

https://digitalcommons.law.utulsa.edu/tlr/vol34/iss1/2

20

L'Heureux-Dube: The Importance of Dialogue: Globalization and the International I

1998]

INTERNATIONAL IMPACT OF THE REHNQUIST COURT

35

3. A Smaller Caseload, Fewer "Groundbreaking" Decisions, and a Focus on
Federalism
The diminished influence of the American Supreme Court may also be partially
explained by changes in its caseload, the nature of the decisions it has reached, and
the topics on which decisions are being made. It has been generally noted that the
Rehnquist Court's docket has shrunk since the early 1990s. Justice Souter, in a
recent interview, attributed the drop to the fact that fewer controversial issues came
out of legislation from recent presidential administrations, that the basic standards on
criminal justice had been determined in the 1960s, '70s, and '80s, and there was
generally a lower level of division between federal courts than in the past.17 In terms
of international impact, the shrinking caseload necessarily means fewer decisions
upon which to rely, and therefore would naturally contribute to a declined impact.
Justice Souter's explanations for the decreased caseload also help explain the
reasons for the decreased influence. At a time when a larger percentage of the
Supreme Court's work consists of clarifying or modifying the details of previous
precedents, it is understandable that this jurisprudence is less influential than the
broad changes in approach to Constitutional rights that characterized the Warren
Court and some of the decisions of the Burger Court.
In addition, an important part of the Rehnquist Court's work has been in the
area of American federalism."8 Many of the important and influential cases that will
likely constitute an important part of the Rehnquist Court's legacy, such as, for
example, the decision on the Brady gun legislation,89 focused on the principles of
American federalism. Decisions on federalism, which are necessarily focused on the
particularities of the United States Constitution, are less likely to be influential
elsewhere in the world than those on principles that are more universal and have
application in different jurisdictions. Though the Rehnquist Court's federalism
jurisprudence is an important part of its work, it is the part of American
constitutional law likely to make the smallest impression elsewhere.
4. Differing Constitutional Philosophies
A fourth factor which I believe makes the United States more isolated from
other countries in the field of human rights is a fundamental difference between the
approach and goals of the Bill of Rights and those of many other Constitutional
documents. In my view, the Bill of Rights and its current interpretation are focused
on individual civil liberties, while the Charter" and other twentieth-century human

87. David G. Garrow, The RehnquistReins, N.Y.TIMES, Oct. 6,1996, § 4, at 4.
88. See, e.g., Bernard Schwartz, FederalismAdministrativeLawm and the Rehnquist CourtinAction, 32 TULSA
LJ. 477 (1997).
89. See Printzv. United States, 117 S.Ct. 2365 (1997).
90. Charter,supra note 13.
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rights instruments are more concentrated on balancing the rights of individuals and
those of society, and on recognizing the importance of group identity and group
values. Rather than being documents whoseprimarypurpose is to protect individuals
from infringements of their freedom by the state, the goal of other human rights
documents is to protect the dignity and equality of all people, and to ensure that the
attributes of democratic societies are respected.
Let me give several examples. The first section in the South African Bill of
Rights states that it "is a cornerstone of democracy in South Africa. It enshrines the
rights of all people in our country and affirms the democratic values of human
dignity, equality and freedom."' It also says that "[t]he state must respect, protect,
promote and fulfil the rights in the Bill of Rights."" The South African Bill includes,
among others, rights to citizenship, fair labour practices, the protection of the
environment, housing, health care, education, language and culture, all rights that are
fundamentally different from those in the American Bill. As Justice Ruth Bader
Ginsburg has noted:
Modem human rights declarations in national and international documents do not
follow the United States Bill of Rights' spare, government-hands-off style. Not
only do contemporary declarations contain affirmative statements of civil and
political rights; they also contain economic and social guarantees, for example, the
right to obtain employment, to receive health care and free public education, even
-more grandly-the state's assurance of the conditions necessary to the
development of the individual and the family .... Our courts, through judicial
review, are accustomed to telling government what it may not do; they are not, by
tradition or staffing, well-equipped to map out elaborate programs detailing what
the government must do. 3
It is also notable that some of the areas which are particularly controversial
among the members of the Rehnquist Court, and on which its most important
decisions have been made, are less contentious in other countries, because of these
different attitudes and because of express provisions in their constitutions. For
example, the Rehnquist Court's decisions on the validity of racially-based
restructuring of electoral districts emphasize the majority view on the Court that the
equal protection clause mandates laws that are colour-blind.94 In the words of Justice
Kennedy, writing the opinion of the Court in Millerv. Johnson,the "central mandate"
of the equal protection clause is "racial neutrality in governmental decision
making." 5 He emphasized that this required strict scrutiny of any racial or ethnic

91. S.AFR.CONST.ch.ll, §7(1).
92. Id. at § 7(2).
93. Ruth Bader Ginsburg, An OverviewofCourtReviewfor Constitutionalityin the UnitedStates,57 LA.LREv.
1019, 1025-26 (1997).
94. See, e.g.,Bushv.Vera,517 U.S. 952 (1996); Shaw v. Hunt,517 U.S. 899 (1996); Miller v.Johnson, 515 U.S.
900 (1995); Shaw v. Reno, 509 U.S. 630 (1993).
95. Miller v. Johnson, 515 U.S. at 904.

https://digitalcommons.law.utulsa.edu/tlr/vol34/iss1/2

22

L'Heureux-Dube: The Importance of Dialogue: Globalization and the International I

1998]

INTERNATIONAL IMPACT OF THE REHNQUIST COURT

37

distinctions "regardless of 'the race of those burdened or benefited by a particular
classification.'"96
However, these principles are inapplicable in many other parts of the world,
since these debates are settled elsewhere by the language of human rights provisions.
For example, the New ZealandBill ofRights Act 199097 states that "measures taken
in good faith for the purpose of assisting or advancing persons or groups of persons
disadvantaged because of colour, race, ethnic or national origins, sex, marital status,
or religious or ethical belief do not constitute discrimination." 8 In Canada, we have
a similar provision. 99 But more importantly, Canadian jurisprudence has emphasized
that, for our Court, equality "entails the promotion of a society in which all are secure
in the knowledge that they are recognized at law as human beings equally deserving
of concern, respect and consideration. It has a large remedial component." Similar
approaches to equality have been taken in other parts of the world as well. Because
of these differences in approach, which also affect our Court's approach to many
other issues such as hate speech, pornography, and the rights of the accused,
American jurisprudence is often less influential upon us than that of those countries
where the basic approach is closer to ours in terms of defining the appropriate
balance between the rights of individuals and of society. Therefore, the combination
of the fact that the Rehnquist Court has put out fewer groundbreaking decisions that
define major areas of the law, and the fact that many of the decisions that do so are
in areas where the terms of the debate are different, help explain the Court's
diminished impact.
5. Failure to Take Part in International Dialogue
Finally, I want to turn to the factor that I think is playing one of the most
important roles in the Rehnquist Court's diminished influence, one which is entirely
within the control of the Justices. In my opinion, the failure of the United States
Supreme Court to take part in the international dialogue among the courts of the
world, particularly on human rights issues, is contributing to a growing isolation and
diminished influence."°' The U.S. Supreme Court has failed to look with any
regularity outside the borders of the United States for sources of inspiration. In my
view this tendency to look inward may well make the judgments of U.S. courts
increasingly less relevant internationally.
An examination of the Rehnquist Court's jurisprudence shows how infrequent
references are to the decisions of other courts. For example, on human rights issues,
the Court has referred to Canadian Supreme Court judgments only twice-once

96. Id. (quoting Richmond v. J.A. Croson Co., 488 U.S. 469,494 (1989)).
97. Bill of Rights Act, 1990 (N.Z.).
98. Id. at § 19(2).
99. Charter,supranote 13, § 15(2).
100. Andrews v. Law Society of British Columbia [1989] 1 S.C.R. 143 (Can.).
101. See generally Ackerman, supra note 31; Abrahamson & Fisher, supra note 47 (noting the reluctance of
American courts to consider foreign law).
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noting that our Court, like other courts around the world, also had dealt with the
question of assisted suicide,"° and once referring to a prominent judgment of our
Court on the issue of abortion."3 Several decisions have cited the Supreme Court of
Canada's judgments in matters which have an obvious international component:
issues of private international law 4 and the interpretation of the Warsaw
Convention."0 Finally, one other case noted the Canadian position on exemplary
damages."° Other than these, there are no other citations to Canadian cases. In
addition, none of these citations was accompanied by any analysis of the details of the
judgment or the reasoning in the Canadian Supreme Court. References to other
jurisdictions, including Britain, are similarly scarce, and Americanjudgments almost
never consider the reasoning of other courts. Of particular note is the fact that the
United States Supreme Court has never referred to any decisions of the European
Court or Commission of Human Rights. In short, the United States Supreme Court
is not a participant in the international dialogue about human rights and other issues
mentioned earlier. Indeed, use of international material by the U.S. Supreme Court
is so rare that Justice Breyer's references to foreign constitutions in Printz attracted
newspaper comment."° As noted by constitutional law scholar Mark Tushnet, "[t]he
Supreme Court has almost never treated constitutional experience anywhere else as
relevant.' 08
Why might the United States Supreme Court's failure to consider the judgments
of other courts lead to its diminished impact elsewhere? In my view, the most useful
judgments for courts looking to comparative sources are those that use comparative
materials themselves, and situate their judgments in the context of international
debates and discussions. Decisions which look only inward, which see only the
situation in the place where they are rendered, have less relevance to those outside
that jurisdiction than do decisions which take account of international debates and
discussions. American decisions which fail to articulate the similarities with and
differences from other countries' legal systems are less useful than decisions that
consider their jurisdiction's place in the judicial world and consider that place relative
to other countries'.
I want to be clear that I am not advocating that the United States Supreme
Court should change its constitutional interpretations to accord with decisions

102. See Washington v. Glucksberg, 117 S.Ct. 2258, 2263 (1997) (Relmquist, CJ., delivering the opinion of the
Court) (citing Rodriguez v. British Columbia (Attorney-General) [1993] 107 D.L.R. (4th) 342,404 (Cam)).
103. See Planned Parenthood v. Casey, 505 U.S. 833, 945 (1992) (Rehaquist, CJ., dissenting) (citing R. v.
Morgentaler [1988] 1 5.C.R. 30 (Can.)).
104. See American Dredging Co. v. Miller, 510 U.S. 443,466 (1994) (Kennedy, J., dissenting) (citing cases from
Canada, England, France and Scotland); Sun Oil Co. v. Wortman, 486 U.s. 717, 741 n-3 (1988) (Brennan, J.,
concurring) (citing cases from Canada and South Africa).
105. See Chanv.KoreanAirLines,490U.S. 122,135(1988) (Scalia, J.,
deliveringtheOpinionoftheCourt) (citing
Ludecke v. Canadian Pacific Airlines Ltd. [1979] 98 D.L.R. (3d) 52 (Can.)).
106. SeeBrowning-FerrisIndustriesv.KelcoDisposa Inc.,492U.S.257,273n.18 (1988)(Blackmun, J.,
del vering
the Opinion ofthe Court) (citing various cases from England, as well as Canadian and Australian decisions to show they

have not followed the English approach to the issue).
107. See Linda Greenhouse, Appealing to the Law's Brooding Spirit,N.Y. TIES, July 6, 1997, at 4.
108. Id.
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anywhere else in the world. Nor am I suggesting that the doctrines and approaches
particular to American constitutional law that I discussed earlier should be
abandoned. However, I do believe that considering and comparing judgments from
various jurisdictions makes for stronger, more considered decisions, even if the result
is the same. 1" Foreign comparison broadens the perspectives for decision-making,
and leads to consideration of the solutions of others who have considered the problem
in a world facing increasingly similar issues.
I want to conclude, therefore, by pointing to several examples of cases where
recent Rehnquist Court judgments could have consideredjudgments of other appellate
courts from around the world."' In Millerv. Albright,"' for example, the Court was
asked to decide on the constitutionality of a statute that imposed more stringent
requirements for U.S. citizenship upon children born out of wedlock to American
fathers and foreign mothers than upon those born to American mothers and foreign
fathers. The previous year, our Court had decided a case on the constitutionality of
a statute denying citizenship to children of Canadian mothers, but not to children of
Canadian fathers."' Though the issues were somewhat different, since the Canadian
statute denied citizenship based on the nationality of the mother, rather than the
father, surely some of the opinions written by the U.S. Supreme Court Justices on
both sides of the issue might have been strengthened by referring to the unanimous
judgment of Canada's Supreme Court on the question of gender-based citizenship
11 3
distinctions.
Similarly, in Glucksberg,' 4 the assisted suicide decision, the Court could have
done much more than simply note that assisted suicide is a crime in most other
western democracies in a reference to the Canadian case of Rodriguez. Instead, it
might have considered the reasoning of the four opinions by the Canadian Supreme
Court Justices. The Canadian Court divided on the constitutionality of allowing a
crime, splitting 5-4, with considerable convincing and careful reasoning on both sides.
The U.S. Court also might have considered the judgment of the Supreme Court of
India in Gian Kaur (Smt) v. State of Punjab,1 5 which unanimously upheld the
constitutionality of the criminalization of assisted suicide, after having considered
American, British, and Canadian decisions. 6 Surely a closer examination of the
reasoning of those who had considered this issue before would have contributed to the
strength of the decision in Glucksberg.

109.
110.
111.
112.

See Abrahamson & Fisher,supra note 47.
See id. at 288-91 (noting other examples ofRehnquist Court opinions referring to cases from other countries).
118 S.Ct. 1428 (1998).
Benner v. Canada (Secretary of State) [1997] 1 S.C.R. 358 (Can.).

113. It is notable that four members of the U.S. Court decided the case on issues other than the statute's
constitutionality. See Miller, 118 S.Ct. at 1442 (O'Connor, J., concurring) (reasoning, joined by Kennedy, J., that the

petitioner did not have standing); id. at 1446 (Scalia, J., concurring) (reasoning, joined by Thomas, J., that the Court
did not have the power to give the relief requested even if the constitutional claim were valid).
114. 117 S.Ct. 2258 (1997).
115. [199612 L.R.C. 264 (India).
116. Seeki.
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Finally, in another of the most important decisions of the Rehnquist Court's
Term, the Court considered, in R.A.V. v. City of St. Paul, Minnesota,"17 the
constitutionality ofthe St. Paul Bias-Motivated Crime Ordinance. ' A consideration
of the Canadian cases which have dealt with the constitutionality of hate speech, and
the strongly reasoned opinions on both sides of the issue, surely would have helped
both the majority and minority decisions place the issue in our Court, surely would
have helped both the majority and minority decisions place the issue in an
international context. "9 The U.S. Supreme Court could also have considered various
decisions written by United Nations and European human rights decision-making

bodies. 12

IV. CONCLUSION

Judging at the turn of the millennium is undergoing fundamental changes.
Among these is the fact that consideration of foreign decisions is becoming standard
practice for more and more courts throughout the world. What has been called by
Professor Tushnet "the globalization of constitutional law' 2' is a fundamental reality
of decision making. No longer is it appropriate to speak of the impact or influence
of certain courts on other countries, but rather of the place of all courts in the global
dialogue on human rights and other common legal questions.
So far, the Rehnquist Court has not often taken part in this dialogue. It is to be
hoped, however, that the United States Supreme Court will begin to consider, in more
depth, the opinions of other high courts around the world. In doing so, perhaps the
Court will benefit from the work of others, as those around the world have learned
and continue to learn so much from the United States. If we continue to learn from
each other, we as judges, lawyers, and scholars will contribute in the best possible
way to the advancement not only of human rights but to the pursuit of justice itself,
wherever we are.

117.
118.
119.
120.
121.

505 U.S. 377(1992).
ST.PAUL, M1NN.,LEGIs. CODE§ 292.02.
See R. v. Zundel [1992] 2 S.C.R. 731 (Can.); R. v. Keegstra [1990] 3 S.C.R. 697 (Can.).
See Keegstra, 3 S.C.R. at 753 (citing these decisions).
Greenhouse, supra note 107, at 4.
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